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Inside this Issue:

Message from the President
Friends,
In this month’s issue I am pleased to be featuring Robin Thornton’s well-researched
article titled “Navigating the Uncertainties of Precondemnation Offers and
Appraisals.” Robin’s informative piece, along with her presentation at our lunch
meeting last month, are the best examples I can provide of the tremendous benefits
of membership in Chapter 2. We all have a working understanding of how the appraisal, negotiation, resolution, and condemnation processes work. That’s not enough. Ms.
Thornton took it a step further, engaging and entertaining us with the legal and statutory basis of the process. She also has generously provided her PowerPoint presentation to the entire membership, and it is now available for download on our website
(www.irwachapter2.org). This is material we can use every day in our work. The Chapter is very fortunate to have members like Robin, who are willing to share their
knowledge and expertise with all of us.
Please take a look at the three flyers included in this newsletter, highlighting Chapter
2 sponsored courses coming up in April and May. Thanks to Alexi Dicker, Sharina
Arevalos, and the Sonoma County Water Agency for coordinating and sponsoring
these courses.
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Chapter 2 President
Greg Rinehart

We would like to bring Chapter events to every corner of the Chapter. If you have a
suggestion for a casual gathering or member appreciation event at a venue near your
office, please contact Alesia Strauch or me. We would be happy to bring the Chapter
to you.
Finally, let’s meet at Canasta Kitchen in Concord next week for our Chapter monthly
luncheon. Scott Sheldon, President of Terra Realty Advisers and one of our newer
members, will be our speaker. Scott has much enthusiasm for his topic, “Bring Out
Your Inner M.O.R.O.N.” That’s all I know about the topic at this point, but I’m looking
forward finding out just exactly what is my “Inner M.O.R.O.N.” Hope to see you
there.

Greg
The opinions and views expressed in the articles in this Newsletter are not
necessarily the views and opinions of Chapter 2 members.

Newsletter Editor
Ellen Niemann
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Chapter 2 Board and Committee Members for 2017
President/International Director
Greg Rinehart

Treasurer
Kevin Blair
Desmond, Marcello & Amster
kblair@dmavalue.com
____________________

Gregory D. Rinehart & Associates

greg@gdrinehart.com
____________________
Vice President
Alesia Strauch, SR/WA, R/W-RAC

Secretary
Alexi Dicker
Marin County
adicker@marincounty.org

Associated Right of Way Services

astrauch@arws.com
Advertising
Kevin Larson
Gregory D. Rinehart & Associates
kevin@gdrinehart.com
_________________________________

Asset & Property Management
George Fernandez
Educator/Consultant
Geostar21@yahoo.com
_________________________________

Donna Dawkins Scholarship
Committee
Vern Cummings, SR/WA
vcummings1768@gmail.com
_________________________________

Education
Lisa Robertson, SR/WA, RW-NAC
PG&E
LMHR@pge.com
________________________________

Engineering & Surveys
Robert Abbott
San Francisco Bay Area Rapid Transit
rabbott@bart.gov
_________________________________

Environment
Wayne Couto
U.S. Treasury Department
wgcouto@yahoo.com
_________________________________

Government & Local Public Agency
Anthony Reese
City of Oakland
areese@oaklandnet.com
_________________________________

Chapter Historian
Vern Cummings, SR/WA
vcummings1768@gmail.com

Hospitality Co-Chairs
Christy Voyles

Relocation
Karen Eddleman, SR/WA

Marin County
cvoyles@marincounty.org

Associated Right of Way Services
keddleman@arws.com
_______________________________

Danette Burch

Transportation
Bernadette Lambert

TERRA Realty Advisors, Inc.
dburch@terraadvisors.net
__________________________________

Law & Ethics
Les Hausrath
Wendel, Rosen, Black & Dean LLP
lhausrath@wendel.com
__________________________________

Membership
Jann Edmunds
Contra Costa County
Jann.edmunds@pw.cccounty.us
__________________________________

Newsletter Editor
Ellen Niemann
ellen.niemann52@gmail.com
__________________________________

Nominations & Elections
Eric Roman, SR/WA, R/W-AC
Associated Right of Way Services
eroman@arws.com
__________________________________

Past President
Christy Voyles
Marin County
cvoyles@marincounty.org
__________________________________

Professional Development
Steve Castellano, SR/WA, R/W-NAC
Associated Right of Way Services
scastellano@arws.com

Tara Peterson, SR/WA
tandlpeterson@comcast.net

Braun & Jalbert
Braun.and.Jalbert@gmail.com
_______________________________

Utilities/Pipeline
Wireless Communications
Alan C. Louie, SR/WA
Acquisition Services
aclwired2@gmail.com

Keith E. Winn
PG&E
KEWD@pge.com
_______________________________

Valuation
Karen Couto, MAI, SR/WA
Associated Right of Way Services
kcouto@arws.com

Eric Woodhouse, MAI, R/W-AC
ewoodhouse@arws.com
_______________________________

Young Professionals
Chadwick Wyler
Associated Right of Way Services
cwyler@arws.com
_______________________________

Website Administrator
Alexi Dicker
Marin County
adicker@marincounty.org
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2017 Chapter 2 Officer Nominations
Just When You Thought the Elections Were Over ...
Our forward looking Chapter 2 is preparing for next year. As a volunteer
organization, we depend on the willingness of our members to step up and give of
their time and talent. To this end, the Executive Board has put forward the
following nominations for next year’s slate of Chapter Officers:



2017/18 Chapter President - Alesia Strauch, SR/WA, R/W-RAC, ARWS
Alesia is currently serving as Vice President and represents Chapter 2 as an IRWA International
Director. Her past service includes Chapter Secretary and Hospitality Co-Chair.



2017/18 Chapter Vice President - Kevin Blair of Desmond, Marcello & Amster
Kevin is the current Chapter Treasurer and past Hospitality Co-Chair.



2017/18 Chapter Treasurer - Alexi Dicker of the County of Marin
Alexi is the current Chapter Secretary and Website Administrator, and past Newsletter Editor.



2017/18 Chapter Secretary - Danette Burch, Terra Realty Advisors
Danette is a current Chapter Hospitality Co-Chair.

Voting is by ballot, which will be sent to all Chapter Members in good standing within the next few weeks.
Completed ballots may be returned via email to Eric Roman (eroman@arws.com) by May 9th, or submitted
in person at the Chapter luncheon on May 10th. Additional nominations for all positions will also be accepted from the floor at the luncheon. All terms are annual, running from July 1 to June 30.

Would you like to continue your IRWA
education? Would you like to do it for free?
Do you or your employer have a space capable of
seating 15+ people?
Classrooms & Course Coordinators
are needed!
Please contact our Chapter 2 Education Chair,
Lisa Robertson, if this may be of interest to you.
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Our Next Luncheon - April 12th

Please join us for our next Chapter luncheon
April 12, 2017, at 12 p.m.

Canasta Kitchen

2118 Mt. Diablo St.
Concord, CA 94520
Scott Sheldon, President of TERRA Realty Advisors, Inc.
will be providing a presentation titled
“Bring Out Your Inner M.O.R.O.N.”
Please choose one of the following upon registration:
* Pork Enchiladas

* Chicken Mole

* Chicken Enchiladas

* Chicken Flautas

* Cheese Enchiladas
(vegetarian)

* Mushroom, Bean & Corn Enchiladas
(vegan)

To register for the luncheon, please click HERE.
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Article: Precondemnation Offers and Appraisals
Navigating the Uncertainties of Precondemnation Offers and Appraisals
By: Robin L. Thornton, Esq.
As it relates to precondemnation offers and appraisals, the Legislature has mandated
that public entities comply with Government Code section 7267.2 before they initiate
negotiations or file a condemnation action. See Cal. Code Civ. Proc. §§ 1230.020,
1240.040, 1245.220; Cal. Code Civ. Proc. § 1245.230(c)(4).

Greg Rinehart & Robin Thornton at
the March luncheon at Back Forty.

Since little case law exists to establish what compliance with Section 7267.2 means,
the statute provides the clearest available guidance. In its simplest form, the statute
requires an offer based on an approved appraisal that the agency believes represents
the property’s fair market value. However, it leaves many questions unanswered. To
answer those questions, in the absence of case law, one must put themselves in the
position of a reviewing court.

Without case law to guide it, reviewing courts generally will try to interpret a statute consistent with its purpose. Section 7267
illuminates that purpose, noting:
In order to encourage and expedite the acquisition of real property by agreements with owners, to avoid
litigation and relieve congestion in the courts, to assure consistent treatment for owners in public programs,
and to promote public confidence in public land acquisition practices, public entities shall, to the greatest extent practicable, be guided by the provisions of Section 7267.1 to 7267.2, inclusive,…
Although this section does not specify mandatory compliance with Section 7267.2, courts have ruled that the Legislature has
made the provision mandatory by incorporating compliance with Section 7267.2 into the necessary findings for a valid
resolution of necessity under the Code of Civil Procedure. City of San Jose v. Great Oaks Water Co. (1987) 192 Cal. App. 3d
1005, 1011-1012; see also Cal. Code Civ. Proc. § 1245.230(c)(4).
In addition to invoking a statute’s purpose to determine its meaning, courts may also, but are not required to, rely on
regulations and other non-binding guidance materials, including right-of-way manuals, to see how others have interpreted and
applied the law. That said, statutory interpretation, like appraisal practice, can be more of an art than a science. Therefore,
until the law develops further, it may be prudent to follow the law as conservatively as possible in keeping with the statute’s
purpose in deciding how best to address issues not made clear by the statute itself.
What are the Exceptions to Compliance?
Section 7267.2 identifies only two exceptions to compliance. They are (1) where the owner or owners of record cannot be
located with reasonable diligence, and (2) where the project qualifies as an “emergency project” that is deemed necessary
“either to protect or preserve health, safety, welfare, or property….” The latter exception does not excuse compliance with
Section 7267.2 altogether; rather, it extends the compliance deadline to include a reasonable period (not to exceed 90 days)
after adoption of the resolution of necessity.
Who qualifies as an “owner”?
Beyond directing that the offer be sent to the owner or owners of record, the statute provides no additional guidance on offer
recipients. Erring on the side of caution may dictate that the public entity distribute their offer beyond fee owners to include
other significant recorded interest holders in the property.
Continued on next page
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Article: Precondemnation Offers and Appraisals (cont’d)
Where the offer is distributed beyond the fee owner, there is no guidance to determine the amounts to extend to each
recipient. Generally, the statute supports an undivided offer, stating that the offer should be made for the “full amount”
established as just compensation for the property. If the market values the property as an undivided fee, then there is no
problem with this reading, particularly since it is consistent with apportioning interests after determining the full amount of
compensation in condemnation trials. See Cal. Code Civ. Proc. § 1260.220. If, on the other hand, the market values the interests separately, then it may be appropriate to further analyze whether to similarly separate the offers. See County of Los Angeles
v. American Sav. & Loan Assn (1972) 26 Cal. App. 3d 7; People ex rel Dep’t of Pub. Works v. Lynbar, Inc. (1967) 253 Cal. App. 2d
870. In no case, however, should the total of the individual offers be less than the full appraised amount.
What happens when you have multiple appraisals?
A question may also arise where an entity has commissioned several appraisals and seeks to determine which appraisal to
offer. Again, the statute is silent except to say that the offer must be based on an “approved” appraisal that the entity
“believes to be just compensation.” Therefore, the statute appears to support offering any of the appraised amounts as long
as the entity has approved that particular appraisal on which the offer is based as reflecting an amount the entity believes to
represent the fair market value of the property.
Can the entity impose conditions?
Section 7267.2 specifies only one condition that may be imposed on an offer. Specifically, it permits conditioning an offer on
the legislative body’s ratification of the offer by contract or adoption of a resolution of necessity or both. See Cal. Govt. Code
§ 7267.2(a)(1). Applying case law from other contexts would suggest that the Legislature intended to exclude any other
condition it did not specify. Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1391, fn. 3 (“‘[T]he
expression of certain things in a statute necessarily involves exclusion of other things not expressed.’”) (citing Henderson v.
Mann Theatres Corp. (1976) 65 Cal. App. 3d 397, 403). Therefore, it would be best practice for an entity to eliminate any nonspecified conditions from its offer.
Do you have to reappraise the property if too much time passes?
The statute is silent on timing, except to the extent “fair market value” could be read to impose a temporal requirement on the
offer such that it reflects the market at the time the offer is made. Reading a requirement for expediency into 7267.2 is consistent with regulations and other guidance materials that a court may, but is not required to, follow in its interpretation of
Section 7267.2. See 25 Cal. Code Regs. § 6180.
For example, California Code of Regulations Title 25, Section 6182, from which 7267.2 originates, specifies that the offer
should be made “[a]s soon as practicable after the amount of just compensation is established....” It further notes “delay” as
one of the circumstances that would merit a new appraisal and offer and makes explicit the necessity that the offer be made
“promptly.”
Consistent with Section 6182, the Caltrans Right-of-Way Manual also has incorporated the requirement for expediency into
its precondemnation offer procedures. See, e.g., §§ 7.10.01.00, 8.01.03.00, 8.01.10.00, 8.01.17.00.
What are the Consequences of Non-Compliance?
Since a resolution of necessity, establishing an entity’s power to condemn a particular property, requires a finding of compliance with Section 7267.2, failing to so comply jeopardizes an entity’s right to take property. Reestablishing the right-to-take
can add significant cost and delay to a project.
Continued on next page
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Article: Precondemnation Offers and Appraisals (cont’d)
A property owner can challenge the agency’s compliance by filing a writ prior to the filing of a condemnation action, or by
answer after a condemnation action has been filed. Cal. Code Civ. Proc. 1245.255. If the court agrees with a property owner
that the agency did not comply, it could order immediate or conditional dismissal. See Cal. Code Civ. Proc. §§ 1260.120;
1250.350. Conditional dismissal may require the agency to cure the defects in its precondemnation offer before it may
proceed with the litigation to condemn the property. Immediate dismissal will put the entity back at square one in the
condemnation process. In either case, the court may also order the entity to pay the owners’ litigation expenses. See Cal.
Code Civ. Proc. § 1268.610; see also Cal. Code Civ. Proc. § 1235.140.
An entity may oppose a challenge to the right-to-take citing waiver, if the owner did not preserve its objection at the resolution
of necessity hearing or in its answer, or the entity may chose to rescind and adopt a new resolution of necessity that complies
with Section 7267.2. See Cal. Code Civ. Proc. § 1245.235(b)(3), People ex rel. Dept. of Transp. v. Cole (1992) 7 Cal. App. 4th
1281; Cal. Code Civ. Proc. §§ 1250.345, 1250.350; 1245.255(c). Other defenses may be available depending on the circumstances of the case. However, compliance with Section 7267.2 to the greatest extent practicable remains the most prudent
course of action for an entity seeking to exercise its power to condemn property.
**The information contained herein is excerpted from a presentation provided at the March 2017 IRWA Chapter 2
Luncheon and posted in PowerPoint format on the IRWA Chapter 2 website.
It is provided for informational purposes only and is not intended to substitute advice of counsel.**
A gathering of peers at the Chapter 2 March Luncheon at Back Forty, Pleasant Hill
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IRWA Weekly Advocacy Report
Sponsored by Nossaman LLP
Monday, April 3, 2017

Trump Administration
•

The President signed an executive order (“EO”) on Tuesday, March 28, entitled “Promoting Energy Independence and Economic Growth.” The EO directs agency heads to review and recommend action regarding existing
agency regulations and policies that “potentially burden” domestically produced energy and rescinds a
number of actions taken by the Obama Administration, laying the groundwork for the rescission of the Clean
Power Plan and a number of other Obama Administration climate regulations (https://www.whitehouse.gov/
the-press-office/2017/03/28/presidential-executive-orderpromoting-energy-independence-and-economi-1).

•

Reports this past week indicate that President Trump wants to pursue tax reform and infrastructure simultaneously. (https://www.axios.com/scoop-trump-wants-tax-reforminfrastructure-at-same-time 2332543336.html)

•

At the U.S. Department of Transportation’s 50th Anniversary celebration on Wednesday, Secretary Chao noted
that regulatory impediments slow down infrastructure development and that the infrastructure plan to be released later this year will address regulatory policy and “will cover more than transportation infrastructure— it
will include energy, water and potentially broadband and veterans hospitals, as well”
(http://www.railwayage.com/index.php/sustainability/dots-chao-regulations-not-fundingholding-up-infrastructureprojects.html).

•

Jeffrey Rosen, the nominee to be Deputy Secretary of Transportation, had his nomination hearing on Wednesday, March 29, before the Senate Commerce Committee (http://www.commerce.senate.gov/public/
index.cfm/2017/3/nomination-hearing-jeffrey-arosen).

Congress
•

This week the Senate will consider the nomination of Judge Neil Gorsuch to fill the vacancy on the Supreme
Court. The Senate Judiciary Committee plans to vote on today (Monday, April 3), with the full Senate likely
voting later this week (https://www.nytimes.com/2017/04/03/us/politics/gorsuch-confirmation.html?_r=0).

Analysis
•

In the wake of the healthcare debacle, it should not be a surprise that the President wishes to move tax reform
and an infrastructure package simultaneously. First of all, as noted last week, fallout from the failure of the
American Health Care Act to pass the House of Representatives will continue to color political decisions going
forward. The Freedom Caucus wields significant power over partisan legislation, where their votes are required for Speaker Ryan to achieve a majority in the House, but the Freedom Caucus is much less relevant
when the Speaker and President can count on Democrat votes. Moving tax reform and infrastructure together
makes sense not only because the President will need tax reform to help offset infrastructure spending
Continued on next page
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IRWA Weekly Advocacy Report
Sponsored by Nossaman LLP
Analysis
Continued from page 8

(even though we do not yet know how much direct federal funding will be part of the overall infrastructure
package), but also because a tax reform and infrastructure package could be crafted to appeal to Democrats
as well, minimizing the need to negotiate with the Freedom Caucus.
•

We do not yet know whether Minority Leader Schumer will force Majority Leader McConnell to invoke the “nuclear
option” on Judge Neil Gorsuch’s nomination (http://www.foxnews.com/politics/2017/04/02/mcconnell-vowsgorsuch-will-be-confirmed-this-week-schumer-predicts-wont-get-60-votes.html).

•

As discussed last week, the way this conformation plays out in the Senate could also be a harbinger of things to
come. Through conversations that Nossaman attorneys have had with senior officials at the White House and at
the U.S. Department of Transportation, two things are clear. First, the Administration has many infrastructure policy ideas but lacks a cohesive strategy and plan for how to advance those policies. Second, there is still a huge number of vacancies and positions yet to fill, and that fact is also hampering the Administration’s ability to advance infrastructure ideas. Traditionally, the role of the Deputy Secretary is akin to a Chief Operating Officer, ensuring that
the Department is functioning well and its core missions are being advanced. When Jeffrey Rosen is confirmed, his
ability to take over the day-to-day management of the Department should free up Secretary Chao and her senior
staff to turn their attention more directly to advancing their policy ideas, such as regulatory reform and how to leverage non-federal funding most effectively.
The Weekly Advocacy Reports are brought to you by IRWA’s advocacy partner, Nossaman LLP, and can be found under the
International Section of the Leadership Resources page of IRWA’s website: IRWA Advocacy Reports
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BART Warm Springs Station
The Grand Opening !!
Some of you will recall the infamous Chapter 2 field trip
to the BART Warm Springs Station back in October 2017,
when the station was in its final stages of construction
and due to open within a month or so. Chapter 2
members (19 in total) were treated to an exciting and
informative behind-the-scenes tour under the expert
leadership of BART Right-of-Way professionals Joe
Basuino and Robert Abbott.

Visitors peer inside the new BART cars

Community members, elected officials and BART
representatives gathered for the ribbon cutting.

Five long months later, on March 24, 2017, the shiny new Warm Springs
Station finally celebrated its grand opening, complete with well-deserved
pomp and circumstance and hoopla. Hundreds were in attendance,
including our fearless tour leaders, who snapped a few pictures for the
newsletter. You can read more about the opening on the BART website:
https://www.bart.gov/news/articles/2017/news20170323

The crowd listens attentively to speakers under the beautiful window tiles,
called “Sky Cycles,” that decorate the perimeter of the station.

Page 11

Education / Events
We have quite a few local classroom courses coming up, but we’d appreciate
feedback on other courses you might be interested in. Please take a look at the
course flyers included in this newsletter and feel free to email Lisa Robertson at
LMHR@pge.com or Alesia Strauch at astrauch@arws.com with your wish list.

Upcoming IRWA Committee and CoP Symposiums
April 5-6, 2017

Public Agency Committee Symposium in Des Moines, IA

April 7, 2017

Transportation Committee Symposium in Park City, UT

April 28, 2017

Electric & Utilities Committee Symposium in Rosemont, IL
See IRWA website for more details: IRWAonline.org

The IRWA’s 63rd Annual International Education Conference is coming soon in Anchorage, AK.
Sunday, June 11, 2017 – Wednesday, June 14, 2017
To register go to: https://www.irwaanchorange2017

Highlights:
Sunday: Opening Ceremony at 2 PM featuring Keynote Speaker, Paul Endress. Mr. Endress is an internationally
recognized communication expert and thought leader who helps companies reduce conflict and increase profits
through effective communication. He is also the author of The Magic of Communication Styles and the creator of
the Communication Styles 2.0 model, which gives individuals and teams a framework for understanding their natural communication tendencies and the tendencies of those around them, as well as the communication patterns
these tendencies create.
Monday: A day full of educational sessions, as well as the opening of the Exhibit Hall.
Tuesday: SR/WA Recognition Breakfast at 7:00 a.m., and another featured speaker, Charlie Adams. Mr. Adams,
has dedicated himself to developing not just a motivational talk, but a powerful experience on all of the incredible lessons we can take from Lake Placid, New York and the legendary Miracle on Ice of 1980.
Wednesday: The Board of Directors Meeting (attendance is required for our Chapter’s International Directors),
and the installation banquet and dance.
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Education / Events

To register for this course, go to: irwaonline.org/course225
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Education / Events

To register for this course, go to: irwaonline.org/course213
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Education / Events

To register for this course, go to: irwaonline.org/course200
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